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This preference action 1is before the court on the
plaintiff’s nmotion for sunmary judgnent. The court having
concl uded as discussed below that the plaintiff has established
all the elenents of a preference except 11 U S . C 8§ 547(b)(5),
the notion will be granted in part and denied in part. This is

a core proceeding. See 28 U S . C. 157(b)(2)(F).

l.

The debtors Janes and Robin Burke filed for chapter 7 relief
on Cctober 29, 2001, and plaintiff Miry Foil Russell, the
chapter 7 trustee, comrenced this adversary proceeding on Apri
16, 2002, against defendant Pioneer Credit Conpany (“Pioneer”).
As alleged in the conplaint and admtted in the answer, the
debtors are indebted to Pioneer under two prom ssory notes and
security agreenents: the first, dated March 30, 2001, in the
original principal anpount of $8,330.92, granted Pioneer a
security interest in a 2001 Harley-Davidson notorcycle; the
second, dated April 23, 2001, in the principal anount of
$4,806. 63, evidences a security interest in a 1989 Ford
aut onobi | e. Copies of the notes are attached to the conplaint.

According to the conplaint, the debtors and Pioneer first
applied for a certificate of title on the notorcycle on August

31, 2001, and for the autonpbile on Novenber 13, 2001. The



trustee asserts that absent delivery of the application to the
county court clerk or the Division of WMtor Vehicles wthin
twenty days of the creation of a security interest, a security
interest is perfected as of the date of delivery. The trustee
further contends that pursuant to 11 U S. C. 8§ 547(b), she has
the power to avoid the transfers of the debtors’ interests in
the notorcycle and autonobile because they took place wthin
ninety days of the bankruptcy filing, and therefore she is
entitled to avoid the liens of Pioneer. Pi oneer denies these
allegations in its answer and denies that the trustee 1is
entitled to any relief.

Presently before the court is the trustee’s notion for
summary judgnment filed February 10, 2003. The notion 1is
acconpanied by the trustee’'s brief in support of the notion.
Al though the trustee sets forth in her brief certain “facts
[which] are wundisputed from the filings with the State of
Tennessee and the deposition of Joe Missel white, former manager,
of the defendant,” the deposition was not tendered in connection
with the brief and has not otherwi se been submtted to the
court. Contrary to the conplaint and the adm ssion of Pioneer
in its answer, the brief erroneously states that the March 29,
2001 agreenment gave Pioneer a security interest in both the

notorcycl e and the autonobile, and makes no nention of the Apri



23, 2001 Iloan agreenent although the April 23, 2001 |Ioan
agreenent is attached to the brief. The brief further adds the
addi tional statenent that the debtors borrowed noney from
Pioneer again on or about OCctober 29, 2001, and that in
accordance with the Cctober note, second liens on the autonobile
and the notorcycle were taken on Novenber 13, 2001. Copi es of
the October 29, 2001 |oan agreenment and certificates of title
evidencing both the first and second liens held by Pioneer are
attached to the brief.

It is not clear fromthe brief whether the trustee seeks to
avoid all the liens held by Pioneer or just the ones granted
prepetition. Because the conplaint has not been anended to
rai se the avoidance of the security interests granted on Cctober
29, 2001, the court will only address the avoidability of the
first liens granted to Pioneer in the autonobile and notorcycle.

Pi oneer has not responded to the trustee’'s notion although
the time for doing so has expired. Under E. D. Tenn. LBR 7007-
1, “[a] failure to respond shall be construed by the court to
nmean that the respondent does not oppose the relief requested by
the notion.” Fed. R CGv. P. 56, as incorporated by Fed. R
Bankr. P. 7056, mandates the entry of sunmary judgnent if the
pl eadi ngs, deposi tions, answer s to I nterrogatories, and

adm ssions on file, together with affidavits, if any, show there



IS no genuine issue as to any nmaterial fact and that the noving
party is entitled to judgnent as a matter of |aw Accordi ngly,
the court will exam ne the pleadings and docunments in this case
and ascertain whether they establish that the trustee is

entitled to judgnent as a matter of |aw

1.
Section 547(b) of the Bankruptcy Code provides as foll ows:

Except as provided in subsection (c) of this section
the trustee may avoid any transfer of an interest of
the debtor in property—

(1) to or for the benefit of a creditor;

(2) for or on account of an antecedent debt owed by
t he debtor before such transfer was made;
(3) made while the debtor was insolvent;
(4) nmade ... on or within 90 days before the date of
the filing of the petition;
(5) that enables such creditor to receive nore than
such creditor would receive if—
(A) the case were a case under chapter 7 of this
title;
(B) the transfer had not been nmade; and
(C© such creditor received paynent of such debt
to the extent provided by the provisions of this
title.

See 11 U.S.C. § 547(b).
The burden of proving the avoidability of a transfer under

8§ 547(b) lies with the trustee. See 11 U S.C. § 547(g). See
also Logan v. Basic D stribution Corp. (In re Fred Hawes
Organi zation, Inc.), 957 F.2d 239, 242 (6th Cr. 1992). Because

the elenments of a preference set forth above have neither been
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stipulated nor admtted by Pioneer in its answer, it 1is
necessary for the court to examne the proof submtted by the
trustee in this action and determine if she has satisfied her
burden of proof with respect to each elenent. See Cel otex Corp.
v. Catrett, 477 U S. 317, 322-23 (1986)(As the party bearing the
burden of proof wth respect to the various elenents of 8§
547(b), the trustee nust support her notion with adm ssions or
evidence sufficient to establish the existence of each elenent
of her case.).

Wth respect to the introductory requirenent that there be
a transfer of property of the debtor, it is settled |aw that the
creation of a lien constitutes a transfer of property under 8§
547(b). See Hendon v. GVAC (In re B& Uilities, Inc.), 208
B.R 417, 421 (Bankr. E.D. Tenn. 1997). The term “creditor,” as
used in 8§ 547(b)(1), is defined in 11 US C § 101(10) to
include any “entity that has a claim against the debtor that
arose at the tinme of or before the order for relief concerning
the debtor.” A “clainf is a “right to paynment, whether or not
such right is reduced to judgnent, |iquidated, unliquidated,
fixed, ~contingent, matured, unmatured, disputed, undi sputed,
| egal, equitable, secured, or unsecured.” 11 U S.C § 101(5).
The prom ssory notes attached to the conplaint and the trustee’s

brief establish that Pioneer was a creditor of the debtors



because it had right to paynent from the debtors arising from
t he notes.

A debt is antecedent if it was incurred prior to the
transfer of a debtor’s property. Sout hmark Corp. v. Schulte
Roth & Zabel (In re Southmark Corp.), 88 F.3d 311, 316 (5th Grr.
1996) . For preference purposes, the transfer is deenmed have

occurred at the tinme the security interest is perfected unless

perfection has not occurred as of the bankruptcy filing, in
which event the transfer wll be deened to have been nade
“imredi ately before the date of the filing of the petition.” 11

US.C § 547(e)(2). The time of perfection is determ ned by

state | aw Battery One-Stop Ltd. v. Atari Corp. (In re Battery
One-Stop Ltd.), 36 F.3d 493, 495 (6th Cr. 1994).
Tenn. Cooe ANW. 8§ 55-3-126(b) provides that:

(1) A security interest or lien [in a notor vehicle]
is perfected by delivery to the division of notor
vehicles or the county «clerk of the existing
certificate of title, if any, title extension form or
manuf acturer's statenent of origin and an application
for a certificate of title containing the name and
address of the holder of a security interest or lien
wi th vehicle description and the required fee.

(2) The security interest is perfected as of the date
of delivery to the county clerk or the division of
not or vehi cl es.

Applying these legal principles to the facts of the present

case, the debtors’ transfer of a security interest in the



not orcycl e took place when the application for a certificate of
title was delivered to the appropriate governnental authority on
August 31, 2001. Furthernore, this transfer was on account of
an antecedent debt because it took place after the debt was
created on March 29, 2001. Wth respect to the autonobile,
because Pioneer’s security interest therein was not perfected as
of the bankruptcy filing on COctober 29, 2001, the transfer for
preference purposes is deened to have occurred inmediately prior
to the filing. As this date was subsequent to the incurrence of
the debt on April 23, 2001, the transfer was “on account of an
ant ecedent debt.”

The insolvency elenent of a preference set forth in 8§
547(b)(3), that the transfer be nade while the debtor was
insolvent, is supplied by 11 U S.C. 8§ 547(f) which creates a
presunption of insolvency during the ninety days inmmediately
preceding the filing of the bankruptcy petition. Because
Pioneer has tendered no evidence challenging the debtors’
I nsol vency, the presunption of insolvency is conclusive and this
requirement is deenmed established. See In re B& Uilities,
Inc., 208 B.R at 422.

There is no such presunption in the Bankruptcy Code for the
| ast elenment of a preference, 8 547(b)(5), that the transfer

enabled the creditor to receive nore than the creditor would



have received under chapter 7 if the transfer had not been nade.

This provision requires “the bankruptcy court to construct a

“hypot hetical chapter 7 case;’ i.e., to determine what the
creditor would have received in a Iliquidation.” Still .
Rossville Bank (In re Chattanooga Wolesale Antiques, Inc.),

930 F.2d 458, 464 (6th Gr. 1991). The trustee has submtted no
evi dence, in the form of affidavit or otherwise, that
establishes this hypothetical 1iquidation requirenent. Absent
such proof, the court is unable to conclude that the debtors’
grants of security interests in the autonobile and notorcycle
are avoidable as preferences under 8§ 547(b). See Kelley v.
Chevy Chase Bank (In re Smth), 231 B.R 130, 135 (Bankr. MD.
Ga. 1999)(Court refused to take judicial notice of debtor’s
schedules to establish 8 547(b)(5), observing that “it is not
the duty of the court to conb through the materials submtted
with a notion for summary judgnent to find facts, which the
novant failed to allege, that m ght prove an unsupported el enent
of the novant’s case.”); In re Mark Benskin & Co., Inc., 135
B.R 825, 832 (Bankr. WD. Tenn. 1991)(“lIn the absence of proof
this Court should not assune that [the defendant] received nore

than he woul d have received in a Chapter 7 liquidation.”).



[,

In accordance with the foregoing, the court wll enter an
order contenporaneously wth the filing of this menorandum
opinion granting the trustee’'s notion for sunmary judgnent wth
the exception of the (b)(5) element of 11 U S.C. 8§ 547, the sole
remai ni ng i ssue for trial.

FI LED: February 28, 2003

BY THE COURT
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UNI TED STATES BANKRUPTCY JUDGE
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